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In the United States District Court 

FOR THE DISTRICT OF COLUMBIA 


Filed June 7, 1951, Harry M. Hull, Clerk 
Case No. 2357-51 

Frank A. Hourihan, 7643 Bennett Ave., Chicago, 

Illinois, Plaintiff 

vs. 

The National Labor Relations Board, Paul M. 
Herzog, Chairman of the Board and/or the General 
Counsel of the Board, Defendants 

In the matter of: N.L.R.B. Case 13-CA-435 Frank A. 
Hourihan vs. Kellogg Swbd. & Supply Co. 


Petition 

I, Frank A. Hourihan, plaintiff in the above entitled 
cause, an American citizen of the State of Illinois and 
fired employee No. T-4617 of Kellogg Switchboard and 
Supply Company, a corporation, in Chicago, Illinois, 
under the Labor Management Relations Act, do hereby 
pro se petition this Honorable Court for an order or 
mandamus requiring the National Labor Relations 
Board and/or the General Counsel of the Board to 
issue a final order granting or denying the relief sought 
by me in the matter of Frank A. Hourihan vs. Kellogg 
Switchboard and Supply Company under the Labor 
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Management Relations Act, known as X.L.R.B. Case 
Xo. 13-CA-435, so that with such order issued by the 
Board this plaintiff can bring X.L.R.B. case 13-CA- 
435 before the United States Court of Appeals for re¬ 
view. as provided in said Act and section 10(f) thereof. 

Section 10(f) of said Act provides that a party may 
obtain a review of the Board's ruling in the United 
States Court of Appeals; but such review requires a 
formal order issued by the Board granting or denying 
the relief sought. In X.L.R.B. Case 13-CA-435 the 
Board did not issue any formal order and has repeat¬ 
edly refused to issue such order required for court 
review. The United States Court of Appeals cannot 
compel the Board to issue the order, and cannot take 
jurisdiction in the matter until such order has been 
issued bv the Board. 


This plaintiff was discharged by Kellogg Switch¬ 
board and Supply Company in September 1949 in vio¬ 
lation of the Labor Management Relations Act, and 
I reported these violations to the Xational Labor Rela¬ 
tions Board at its Regional Office in Chicago. Illinois, 
as required, and I asked reinstatement with pay. 

The Board or its agents ignored and denied mv 
cause in X.L.R.B. Case 13-CA-435, and did so in de¬ 


nial of due process, with no proper investigation, and 
with no hearing, and with no subpoena of evidences 
and no subpoena of witnesses, specifically asked for by 
me and provided for in the Act [Sec. 10(a)-(b): Sec¬ 
tion 11 (1)]. 

The Board further seeks to deny to me the constitu¬ 
tional guarantees of due process and equal protection 
of the law by refusing to issue a formal order in the 
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matter, and in this manner seeks to bar me from ob¬ 
taining Court review of the Board ? s ruling, as provided 
for in the Act. 

The Board, by long delay, seeks further to nullify 
the testimony of mv witnesses in violation of the Con- 

* v 

stitution of Illinois, to wit: 

Act TIT See. 1. All men are by nature free and 
independent and have certain inherent and in¬ 
alienable rights—anions: these are life, liberty and 
the pursuit of happiness. 

Right of citizen to pursue a trade or calling 
is among such rights 365-185, 6 XE 2nd 176. 

Right to pursue lawful business or profession 
cannot be arbitrarily taken away 346-52, ITS 
XE 343. 

Act III Sec. 2. Xo person shall be deprived of 
life, liberty, or property without due process of 
law. 

Act III Sec. 19. Every person ought to find a 
certain remedy in the laws for all injuries and 
wrongs which he may receive in his person, prop¬ 
erty, or reputation; he ought to obtain, by law, 
right and justice freely, and without being obliged 
to purchase it. completely and without denial, 
promptly, and without delay. 

This plaintiff petitioned the United States District 
Court in Chicago, Illinois, for mandamus requiring 
the Board to issue such order, and that case is in file in 
the Federal Court in Chicago as case Xo. 50-C-171S. 

But the Board, representing itself as an agent of the 
Federal Government, moved for dismissal of case 50- 
C-1718 on the ground that the principal office of the 
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Board is outside the Illinois district and outside the 
jurisdiction of the United States District Court for 
Illinois. On May 9, 1951 the United States District 
Court in Chicago entered an order dismissing case 50- 
C-171S for want of jurisdiction. 

The refusal of the Board to issue any formal order 
in X.L.R.B. Case 13-CA-435 is evidenced by the mo¬ 
tion for dismissal and brief filed by the Board in case 
50-C-171S in the United States District Court in Chi¬ 
cago. 

The refusal of the Board to issue such final order is 
further evidenced by letters written to this plaintiff by 
the Board or its agents in X.L.R.B. Case 13-CA-435, as 
follows: 

Mav 16, 1950—Bv Regional Director Ross M. 

• * V- 

Madden, refusing to issue complaint—and without 
investigation. 

June 23. 1950—By Associate-General Counsel 
Ellison D. Smith. Jr., saying the General Counsel 
sustains the Regional Director—and without any 
investigation. 

July 17, 1950—By same—answering my letter 
addressed to the Board appealing the ruling of the 
General Counsel. 

Aug. 4, 1950—By Ogden F. Fields, Assistant to 
the Executive Secretary of the Board—avoiding 
or refusing to issue a final order—based on Rules 
and Regulations issued by the Board. 

Xov. 2.1950—By TV. O. Murdock, Associate Gen¬ 
eral Counsel—refusing to issue a formal order for 
Court review—on the basis of Board Rules and 
Regulations. 

Dec. 26. 1950—By Regional Director Ross M. 
Madden, saying—“you again inquire whether the 
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Regional Office issued any formal order—In my 
letter to vou of Mav 16, I notified vou of mv re- 
fusal to issue complaint” . . . 

“You have the original documents reflecting our 
official action; there has been no formal order, if 
indeed such documents may be so labeled.” 

“Under Section 203.19 of the Rules and Regu¬ 
lations of the Board.” 

My repeated requests for a final order of the Board 
stated the purpose thereof—namely, for the purpose 
of appealing to the United States Court of Appeals. 
This purpose is recognized (and denied), as follows: 

Aug. 4, 1950—By Assistant Executive Secretary 
Ogden F. Fields: 

“In substance vour letter insists that vou have 

* % 

a right to have this Board determine the charges 
that you have filed so that upon issuance of a 
final order of the Board vou mav seek review in 

» ft 

the United States Circuit Court of Appeals.” 

Nov. 2, 1950—By Assoc. General Counsel TT. O. 
Murdock: 

“You request in effect, that the General Counsel 
issue a complaint in order that the Board might 
issue a formal Decision and Order from which 
you might appeal to the Court.” 

It was not the intent or purpose of Congress to bar 
and exclude the individual employee from the protec¬ 
tion of the Act. 

The Act is unconstitutional if it bars and excludes 
the individual employee from the protection specifically 
provided for in the Act, when the individual employee 
is recognized by Congress in the Act itself. 
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The Act is unconstitutional if it permits the Board 
to circumvent or nullify the Act itself by ruling and 
giving judgment on the basis of Rules and Regulations ^ 

issued by the Board circumventing or nullifying the 
constitutional guarantees of due process and equal 
protection of the law. 

The Act is unconstitutional if it bars and excludes 
the individual employee from remedy or redress against 

the Board as a partv to the same cause, while at the 

* I 

same time the Act specifically gives the Board remedy 
and redress through the United States Court of Ap¬ 
peals. as set out in sections 10(e) and 10(f) of said Act. 

The due process of law is equivalent to the law 
of the land, and is intended to protect the citizen | 

against arbitrary action. U. S. v. Yount (D.C. 

Pa. 1920) 207 F. 861. , 

Tt is reasonable clear that the due process of 
law provision of the Fifth Amendment is broad 
enough to include the equal protection of the law. 

Id. Administrative as well as Judicial proceed¬ 
ings are governed by the requirements of due 

process. 356-144, 190 N.E. 301, 92 A.L.R. 1223. 

It must give the parties affected an opportunity 
to be heard. C.C.A. Ind. 1893, 53 F. 901, 904. 

Void for want of the essential elements of due 
process, and the proceeding thus vitiated could be 
challenged in any appropriate manner. U. S. 
Supreme Court, Feb. 17, 1936. 

This plaintiff does not ask the United States District 
Court to review or pass judgment on N.L.R.B. case 13- 
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CA-435, as such review comes within the jurisdiction 
of the United States Court of Appeals, as provided in 
section 10(f) of the Act. But for the information of 
this Court, plaintiff makes summary of X.L.R.B. case 
13-CA-435, given in Appendix A herewith. 

I am past 60 years of age and I walk with a cane, 
and because of these handicaps it is quite impossible 
for me to get employment. The action of the Board 
against me amounts to denial of my inherent and 
constitutional right to earn a living and support my 
family and home. The Labor Board has denied me 
due process for more than a year since 1949 in X.L.R.B. 
case 13-CA-435, and the Labor Board has denied me 
due process for more than 15 years since 1934. 

This plaintiff, an individual employee under the 
Labor Management Relations Act, seeks to obtain the 
protection provided for in the Act. and herewith seeks 
to meet the jurisdictional objection given by the Board 
by filing this petition, pro se, in the United States Dis¬ 
trict Court for the District of Columbia. Impoverished 
by long months of unemployment, it is impossible for 
me to go to Washington to appear in person in Court; 
and in grateful respect I ask this Honorable Court to 
permit me to enter this petition pro se and in absentia, 
on the basis of my written plea, covered by affidavit 
herewith. 

Frank A. Hourihan, 

Plaintiff pro se. 

Frank A. Hourihan, 

7643 Bennett Ave., 

Chicago 49, Illinois. 
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Filed Jim. 7, 1951. Harry M. Hull, Clerk. 

United States District Court for the District of 

Columbia 

Affidavit 

I. Frank A. Hourikan, petitioner pro se in absentia 
in this Court, in the cause of Frank A. Hourikan vs. the 
National Labor Relations Board et ah, do affirm that 
the allegations and statements made by me herein and 
matters pertaining thereto represent true facts and 
are true to my best knowledge and belief. 

Frank A. Hourihan. 

Frank A. Hourihan, 

7643 Bennett Ave., 

Chicago 49, Illinois. 

Subscribed and Sworn to before me this 4th day of 
June, 1951. Wettker Krueger, Notary Public. Exp. 
S-2G-1952. _ 

Filed Jun. 7, 1951. Harry M. Hull, Clerk. 

Appendix A 

Smmnarv of N.L.R.B. Case 13-CA-435 
•> 

1. I, Frank A. Hourihan, was fired in September, 
1949, by Kellogg Switchboard and Supply Co. in 
violation of the Labor-Management Relations Act, and 
I reported these violations to the National Labor Rela¬ 
tions Board at its Regional Office in Chicago. 

I am past GO years of age and I walk with a cane. 
I reported several discriminations against me over 
long months, including discrimination in regard to 
hire and tenure of employment, and including also 
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threat of reprisal against me because I made charges 
under the Act. 

2. Regional Director Ross M. Madden in his letter 
of May 1(>, 1950, stated that this case had been 
“thoroughly investigated” and he refused to issue 
complaint and denied my cause on grounds of “insuf¬ 
ficient evidence of violation 

3. Before the Regional Director made his ruling 
against me, I had already filed with him a supplemental 
report charging intimidation of my witnesses by agents 
of employer corporation (giving names), and I also 
charge that the affidavits are perjured affidavits which 
were made by employer agents denying my charges. 
But the Regional Director ignored my charges and 
issued his ruling denying my cause. 

4. I appealed the matter to the General Counsel of 
the Board in Washington, as provided, and I made 
that appeal on grounds of due process, which grounds 
I set forth specifically, which were (briefly) as follows: 

(a) No investigation was made by the Regional 
Director or agents of the Board, and no witnesses 
were subpoenaed, and no records produced or 
subpoenaed, as asked for by me. and no testimony 
taken, and no hearing given, as provided for in the 
Act. 

(b) I gave the Regional Director names of wit¬ 
nesses and I asked him to subpoena them, but he 
ignored me. 

(c) I gave the Regional Director names of three 
agents of the company responsible for firing me. 
and two of those agents (the other was in the 
hospital) went into the Board office and after 
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seeing the looseness of the so-called investigation, 
those two agents went back to the company office 
and wrote out Three affidavits denyings all my 
charges. 

I challenged those affidavits as perjured 
affidavits, and I asked the Regional Director to 
take steps in prosecution thereof, but he ignored 
me and denied me. 

(d) I charged that by neglecting or refusing 
to subpoena my witnesses, the Regional Director 
was thereby suppressing my evidence in violation 
of due process and in violation of American rules 
of evidence and procedure set forth in the Act. 

(e) I charged that, by accepting and approving 
perjured affidavits against me in disregard of my 
challenge thereof, the Regional Director made 
further violation of due process, and violation of 
American rules of evidence and procedure stipu¬ 
lated in the Act. 

5. I asked the General Counsel to make proper 
investigation as he is empowered to do under the Act: 
and I asked him to subpoena my witnesses, and I asked 
him to take steps in prosecution of perjured affidavits. 

But the General Counsel made no investigations, 
and he did not subpoena my witness, and he did nothing 
more than review the case and affirm the ruling of the 
Regional Director and denied my cause. 

6. I made two separate appeals to the Board over 
the ruling of the General Counsel, and I asked the 
Board to issue a final order so that I may bring this 
matter before the United States Court of Appeals for 
review, as provided in section 10(f) of the Act. 
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But my two appeals to the Board were each referred 
to the General Counsel, and were answered in letters 
by assistants circumventing the issue and tantamount 
to refusal to issue such order required by the Act for 
Court review, as set out in section 10 (f) of the Act. 

Frank A. Hourihan. 

Filed July 26, 1951. Harry M. Hull, Clerk 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

Civil Action No. 2357-’51 

Frank A. Hourihan, plaintiff 

v. 

The National Labor Relations Board, Paul M. 

Herzog. Chairman of the Board and/or The Gen¬ 
eral Counsel of the Board, defendants 

Motion of Defendants to Dismiss Complaint 

Come now the defendants, by their attorney, and 
move the Court to dismiss the complaint in the above- 
entitled matter, for the following reasons: 

1. The National Labor Relations Board (as distin¬ 
guished from the individual defendants) as an agency 
of the United States government is not subject to suit 
except by consent of Congress, which has not been 
sdven. 

2. The Court has no jurisdiction of the subject mat¬ 
ter. since Congress vested—as it had the power to do— 
an unreviewable discretion in the General Counsel in 
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respect of the investigation of charges and the issuance 
of complaints. 

3. The complaint fails to state a claim upon which 
relief can be granted. 

Wherefore, it is respectfully submitted that the com¬ 
plaint be dismissed and that plaintiff's prayer for a 
writ of mandamus or other order be denied. 

A. Norm ax Somers. 

Assistant General Counsel, 

Xational Labor Relations Board, 

Washington, D. C., 
Attorney for Defendants. 

July 25, 1951 

Certificate of Service 

The undersigned certifies that one copy of the 
Board's motion to dismiss complaint, memorandum of 
points and authorities in support of motion to dismiss 
complaint together with notice of motion were served 
on Frank A. Hourihan. on Julv 25. 1951 bv mailing 
the same to him at 7643 Bennett Avenue. Chicago, Illi¬ 
nois. by registered mail. 

/s/ Rose Mary Filipowicz, 

Managing Attorney, 
Xational Labor Relations Board. 

Subscribed and sworn to before me this 25th day of 

Julv 1951. 

•> 

/s/ Kathryx B. Harrell, 

Notary Public, 
District of Columbia. 

My Commission Expires Feb. 29, 1952. 
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Filed Dee. 27, 1951. Harry M. Hull, Clerk 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

Civil Action No. 2357-’51 

Frank A. Hourihax, plaintiff 

v. 

The National Labor Relations Board, Paul M. 
Herzog, Chairman of the Board and/or The Gen¬ 
eral Counsel of the Board, defendants 

Order 

The Defendants bavins moved to dismiss the com- 

o 

plaint herein on the grounds that this Court has no 
jurisdiction over the subject matter and that the com¬ 
plaint fails to state a claim upon which relief can be 
granted: and this Court, after due deliberation from 
all the proceedings had herein, having on December 3, 
1951, granted the Defendants’ motion to dismiss, it 
is herebv 

Ordered. Adjudged and Decreed that the complaint 
be. and it hereby is, dismissed. 

James R. Kirkland, 

United States District Judge. 

Dated: December 27, 1951. 

Filed: 
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Filed Dec. 26. 1951. Harrv M. Hull. Clerk. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Case No. CA-2357-51 

Frank A. Hourihan, of Chicago. Illinois, plaintiff 

vs. 

National Labor Relations Board. Pai l M. Herzog. 
Chairman of the Board, and or the General Corx- 

SEL OF THE BOARD, DEFENDANTS 

In the Matter of: NLRB Case 13-CA-135. Frank A. 
Hourihan vs. Kellogg Lumber & Supply Co. 

Motion for New Trial as Amended 

I. Frank A. Hourihan, an American citizen of the 
State of Illinois and an individual employee under the 
Labor Management Relations Act and Plaintiff pro se 
in the above cause, and said cause ha vine: been dis- 
missed by this Court, hereby do pro se respectfully 
move for a new trial, in which this Plaintiff on the basis 
of this ease challenges the constitutionalitv of the Labor 
Management Relations Act on grounds of denial of due 
process of law guaranteed by the Constitution of Illi¬ 
nois and the Constitution of the United States, which 
grounds are set forth more specifically herein following. 

This cause is predicated on the God-given right of a 
man to earn a living and support his family and home. 
That man is an American citizen. 



Preface 


This case CA-2357-51 in this Court is based on mv 
Case XLRB 13-CA-435 which was denied by the Board 
or General Counsel. The Act in Section 10(f) provides 
for a review of the Board's ruling by the United States 
Court of Appeals; but such review requires a final 
order issued bv the Board, and the Board has refused 
to issue such order. The United States Court of Ap¬ 
peals cannot take jurisdiction until the Board has first 
issued such order, and that Court of Appeals cannot 
compel the Board to issue the order. 

My petition for mandamus filed herein asks that the 
Board be required to issue such order as required by 
section 10(f) of the Act for review of the Board's 
ruling by the United States Court of Appeals. 

Defendants call my Petition a Complaint and cir¬ 
cumvent by saying that under Board Rules “the com¬ 
plaint must be construed as praying that the General 
Counsel be required to issue a complaint." Then De¬ 
fendants claim that the General Counsel has unreview- 
able discretion in issuing complaints and not subject to 
the Court. 

This Plaintiff in his Petition on file in this case does 

not ask that the General Counsel be required to issue 

a complaint, as Defendants state. The petition is for a 

Board order, which would be issued by the Board and 

not bv the General Counsel. 

* 

The question of merit in my charges filed with the 
Board (whether true or false) does not enter this case, 
as that question would come within the jurisdiction of 
the United States Court of Appeals in its review under 
Section 10(f). 
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I. The Dismissal Order Exceeds Authority 

This Plaintiff received carbon copy of the Order of 
dismissal prepared by the Board with heading of case 
CA-2357-51 typewritten in wording as follows: 


Order 

The Defendants having moved to dismiss 
the complaint herein on the grounds that this 
Court has no jurisdiction over the subject mat¬ 
ter and that the complaint fails to state a claim 
upon which relief can be granted: and this 
Court, after due deliberation from all pro¬ 
ceedings had herein, having on December 3, 
1951. granted the Defendants' motion to dis¬ 
miss, it is hereby 

Ordered. Adjudged and Decreed that the 
Complaint be. and it hereby is. dismissed. 

(Exact copy of wording.) 


That Order sets out two points as grounds for dis¬ 
missal. namely. (1) jurisdiction over the subject mat¬ 
ter and (2) the merits of my claim for relief. 

If the Court has no jurisdiction over the subject 
matter, then the Court has no authority to rule on the 
merits or validity of my claim for relief, or whether 
“the complaint fails to state a claim upon which relief 
can be granted.’’ 

This Plaintiff respectfully challenges that Order as 
exceeding authority and ultra vires and invalid. 
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Therefore, this Plaintiff respectfully claims that the 
Order is invalid in so far as it concerns mv claim for 
relief in this cause. 

Therefore this Plaintiff respectfully holds that that 
point has not been dismissed, and is still open. That 
point will be taken up later herein. 

My Petition or Argument on file in this case contains 
these words: 

The Board seeks to get a ruling on one point and 
then applies that ruling to other points or all 
points. 

Defendant has done the same thing again. This is 
trickery and deceit, and this Plaintiff in his Petition, or 
Argument in file in this case made objection to such 
practices on the part of the Board or its Counsel. 

This Plaintiff points out the following: 

(a) The Order prepared by the Board has the 
word dated typed thereon but no date is shown on 
the copy sent to this Plaintiff. 

(b) Copy of Order was sent to me by Registered 
letter #69456 in Board envelope postmarked 
Washington, D. C., Dec. 12, 1951. 

(c) The Order prepared by the Board contains 
these words—“this Court—having on December 
3, 1951, granted the Defendants’ motion to dis¬ 
miss. . . .” 

(d) The Order prepared by the Board was for¬ 
warded to the Court by the Board by letter dated 
December 12,1951. 
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(e) My motion for a new trial was written on 
the same day (Dec. 6) that I received notice of 
dismissal and it was put in U. S. mail box next 
morning. Dec. 7. 1951. 

(f) The Board prepared the Order and for¬ 
warded it to the Court after the Board received 
copy of my motion for new trial. I object to this 
fixup by the Board. 

II. The General Counsel Has Xo Author'd ij to Violate 

Due Process 

The Order prepared by the Board further exceeds 
authorin' and is ultra vires and invalid in that it claims 
unreviewable discretion for the General Counsel, abso¬ 
lute and totalitarian. 

The General Counsel may have unreviewable dis¬ 
cretion. but only within the bounds of due process. The 
General Counsel is subject to the Constitution, even as 
Congress and the Courts are subject to the Constitution. 

The “Motion of Defendants to Dismiss Complaint*’ 
in this case sets out three points as grounds, which are: 

1. The Board “is not subject to suit except by 
consent of Congress.” 

2. * 4 The Court has no jurisdiction of the subject 
matter, since Congress vested—as it had power to 
do—an unreviewable discretion in the General 
Counsel in respect of investigation of charges and 
the issuance of complaints. ” 

3. “The complaint fails to state a claim upon 
which relief can be granted.” 
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Point #1 is omitted in the Order prepared by the 
Board without stating the purpose. Point 3 is given in 
full wording in the Order and Point 2 is not given in 
full wording but is given in part wording in the Order 
prepared by the Board. Accordingly, in Part 2 the 
Board in preparing the Order made challenge of juris¬ 
diction only in so far as it pertains to what it calls “un- 
reviewable discretion.” Since the Order prepared by 
the Board is ultra vires and invalid, the point of juris¬ 
diction over the subject matter has not been ruled out 
and is still open. 

This Plaintiff makes distinction which is the rock 
bottom of this case. 

1 . This Case is a Mandamus Case and Xot a Review 

Case 

Defendants in this case state on page 5— 

‘‘the Board is powerless to act on plaintiff’s charge 
unless and until the General Counsel has issued 
a complaint. Of necessity then the complaint must 
be construed as praying that the General Counsel 
be required to issue a complaint. Since the General 
Counsel has refused to do so, the Court by consider¬ 
ing this matter would be reviewing the propriety of 
the General Counsel’s action.” 

Defendants circumvent the issue by assuming upon 
themselves the function of the judiciary. The Petition 
filed by the Plaintiff in this case is not a petition for 
review of the actions of the General Counsel, but is a 
petition for mandamus for a final order of the Board 
as required by Section 10(f) of the Act for review of the 
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Board's ruling by the United States Court of Appeals. 
This purpose is specifically stated in the petition in file 
in this case. 

2. General Counsel as District Attorney or 

Prosecutor 

Defendants on page 9 liken the General Counsel of the 
Board to the District Attorney or Prosecutor, and claim 
for the General Counsel a corresponding ‘"reviewable 
power to determine whether the facts concerning an 
alleged violation of law warrant the institution of 
prosecution." 

But the District Attorney as Prosecutor is subject to 
due process, and does not have power to prosecute in 
violation of due process, and does not have power to 
make prejudiced investigation or biased investiga¬ 
tion or fake investigation or pretense investigation. 
Furthermore, the General Counsel has nothing to do 
with the petition for mandamus in this case, other 
than actincr as attornev for the Board. Such final order 

i. • 

required by the Act would be issued by the Board and 
not by the General Counsel, unless the General Counsel 
acted as attornev for the Board therein. 

Supreme Court of the United States reversed the 
State Court judgment based upon the pretense investi¬ 
gation of the Prosecutor, and said: 

“Mere pretense of a trial'’ (based on pretense 
investigation). 

“Void for want of the essential elements of due 
process, and the proceeding thus vitiated could be 
challenged in any appropriate manner—Judgment 
must be reversed. It is so ordered—Chief Justice 
Hughes, Feby. 17,1936. 
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The constitutional guarantee of due process applies 
to lite and liberty, and applies to property and property 
rights. 

Other agencies of the Government have power to 

investigate: but they do not have power to make 

prejudiced investigation or pretense investigation, 

and they do not have power to violate due process. 

The General Counsel of the Board was tired bv the 

President after he ruled out my case three times, and 

he was fired because of his arbitrarv and totalitarian 

* 

actions. The General Counsel ruled out my case because 
these was an Alger Hiss in the Labor Board office, and 
Counsel for defendants in this case claims for the 
General Counsel Uxreviewable Discretion, Absolute, 
Totalitarian, above Congress, above the Courts, above 
the Constitution, safeguarded by the Iron Curtain. 

This is an invitation to infiltration and the door is 
left wide open to another Alger Hiss. 

“Congress—took the power and function of in¬ 
vestigating charges and issuing complaints from 
the Board and vested (it) in the General Counsel.” 

“His sole discretion—not reviewable bv a Court 

* 

or bv the Board.” 

• 

“The Board is powerless to act.” 

“No provision was made for review of the Gen¬ 
eral Counsel’s action in that regard by the Board 
or by the Courts.” 

“The Act does not vest in this Court jurisdiction 
to review the action of the General Counsel.” 

“The Act does not give this Court or any Court 
jurisdiction to review such determination of the 
Gen. Counsel.” 

“Plaintiff does not have an Absolute right.” 
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3. General Counsel as the Board 

Defendants in this ease on page 8 state that Con¬ 
gress in amending the Act “took the power and func¬ 
tion of investigating charges and issuing complaints 
from the Board and vested in the General Counsel that 
power and function.” 

Defendants on pages 7-8 state that the Board had 
“discretionary power to issue or withhold a complaint. 
after making investigation." But defendants claim 
that under the present Act the General Counsel has 
“unreviewable discretion” to issue or withhold a com¬ 
plaint. regardless of investigation, even though the Act 
makes no statement thereof. 

In NLRB v. Barrett Co.. 120 F. 2d 583, 585-6 the 
United States Court of Appeals 7 said this: 

“Its duty to investigate before it (the Board) 
exercises its power to tile a complaint seems to us 
dear. In fact, its exercise of power without in¬ 
vestigating may he justifiably questioned and 
legitimately criticized . . . In other words, if 
it appears that reasonable grounds exist for believ¬ 
ing the allegations of the employee to be true 
. . . the Board should act. but not until its in¬ 
vestigation established or tended to establish such 
facts.” 

In my case NLRB 13-CA-435 herein the Regional 
Director made no investigation when I called his atten- 
tion to the pretense investigation and specifically asked 
him to investigate, before he made his ruling against 
me; I appealed his ruling to the General Counsel on the 
ground that I had been denied a fair hearing with no 
investigation, and I asked the General Counsel to 
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investigate. But the General Counsel ignored my 
request and ruled against me without making any 
investigation whatever. 

The Board or the General Counsel exercises com¬ 
merce power under the Act, and is accordingly therein 
subject to the constitutional requirements of due 
process: 

“The exercise of commerce power is subject to 
the Fifth Amendment.” 

Currin v. Wallace. 306 U. S. 1.14. 

Administrative as well as judicial proceedings are 
governed by the requirements of due process. 

356-144,190 X. E. 301. 92 ALR 1223. 


4. Proceedings Were Brought into Realm of Due Proc¬ 
ess by Board 

While the Act may not require or compel the Board 
or General Counsel to take on any case reported to it, 
and may not require any investigating or processing 
steps taken regarding such report; yet the Board or 
its agents or the General Counsel did take processing 
steps in my case NLRB 13-CA-435 herein, and carried 
those processing steps through the Regional Director 
and on up to the top authority of the Board. And those 
processing steps (even though a pretense) were taken 
under the Act. 

Furthermore, the Regional Director made his ruling 
against me after I had brought to his attention the 
pretense investigation; and the General Counsel duly 
warned of the pretense investigation and specifically 
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requested by me to make investigation, ruled against 
me without making any investigation whatever. 

This Plaintiff holds that those processing steps (even 
though a pretense) so taken under the Act by the Board 
or General Counsel brought this case NLRB 13-CA-435 
herein within the realm of due process, and accord- 
inglv the Board or General Counsel is bound bv the 
requirements of due process therein. 


5. Court Ridings cited by Defendants herein do not 
authorize the violation of due process and do not 
apply in this case. 

1 repeat—Defendants get a ruling on one point and 
apply that ruling to other points or all points. 


6. Discretion vs. Arbitrary Power 

The Act states: 

Sec. 11. “For the purpose of all hearings and 
investigations, which, in the opinion of the Board, 
are necessary and proper for the exercise of the 
powers vested in it by section 9 and section 10 * * **’ 

(a) The Act gives the Board discretion, and that 
discretion is not given for the purpose of circumventing 
the Act or circumventing due process. 

(b) The discretion is given in “all hearings and in¬ 
vestigations/’ which hearings and investigations are 
provided for in the Act: but the Act does not provide 
for violation of due process therein. 

(c) The discretion given to the Board by the Act is 
limited, to be used only when “necessary and proper/’ 

(d) The Act does not state that discretion is the same 
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thing as lack of discretion; and the Act does not state 
that discretion is the same thing as arbitrary power. 

(e) Defendants herein on page 8 state that Congress 
in amending the Act ‘‘took the power and function of 
investigating charges and issuing complaints from the 
Board and vested in the General Counsel that power 
and function”. 

Defendants on page 7-8 state that prior to the amend¬ 
ment. the Act “vested in the Board the discretionary 
power to issue or withhold a complaint. “after investi¬ 
gating charges .” 

While discretion in the Board is limited by due proc¬ 
ess and limited by the Act to be used only when neces¬ 
sary and proper: nevertheless Defendants herein claim 
that under Board Rules discretion takes on a new 
meaning when applied to the General Counsel and 
becomes arbitrary power, absolute and totalitarian 
ignoring the investigation of changes and ignoring the 
facts, not subject to the Courts and not subject to the 
Constitution, throwing due process to the winds. 

7. Substantial Constitutional Question 
Defendants on page 10 state— 

“Plaintiff does not present a substantial consti¬ 
tutional question, and therefore this Court is with¬ 
out jurisdiction of the subject matter.” 

This Plaintiff has a God-given right to earn a living 
and support his family and home, which God-given 
ri<rht is recognized bv the Constitution of the United 
States and the Constitution of Illinois, and recognized 
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by the Labor Management Relations Act, and protected 
by the Act and Constitution. 

Mv right to earn a living has been infringed bv the 
Board or General Counsel in this case: the Labor Board 
has denied me due process for two years in this case 
and the Labor Board has denied me due process for 
more than 15 years since 1934. 

Defendants on page one take exception to my filing 
this case as a Petition and Defendants term it a Com¬ 
plaint and a Suit. This Plaintiff filed amendment in 
this case as a Complaint and a Suit and set up a sub¬ 
stantial constitutional question therein; but the dis¬ 
missal Order prepared by the Board makes no mention 
thereof. 

HI. Claim Upon Which Belief Can Be Granted 

The dismissal Order prepared by the Board in this 
case states that ‘‘the complaint fails to state a claim 
upon which relief can be granted": and Defendants’ 
Memorandum on the Motion to Dismiss argues three 
points thereon, viz: 

(1) “The Act does not create private rights; 
hence, the Board's action does not deprive plaintiff 
of any property rights which are protected by the 
Constitution.” 

(2) “The complaint fails to show that plaintiff 
has been deprived of any right.” 

(3) “Relief by way of mandamus is not justi¬ 
fied.” 
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1. Bights are God-Given and Recognized and Protected 

by Law 

This cause is predicated on the God-given right of 
a man to earn a living and support his family and 
home. 

That God-given right is recognized by the Consti¬ 
tution of the United States and the Constitution of 
Illinois, and is recognized by the Labor Management 
Relations Act, even though not recognized by the Labor 
Board or its fellow travelers. 

The Constitution of the United States declaring all 
men created equal is rooted in the Declaration of In¬ 
dependence which recognizes the laws of Nature and 
Nature's God. 

“The right to possess private property is de¬ 
rived from Nature not from man.” 

“The right to property is based on the Natural 
Law of which God Himself is the author.” 

By the law of Nature man must provide for him¬ 
self and family.” 

Pope Pius XI, Encyclical on Labor. 

(a) Rights of Individual Employee 

Defendants on page 10 state: 

“The Act does not create private rights.” 

The Act does not create any rights. Rights are created 
by God alone. 


2S 


But the Act recognizes rights and declares rights and 
warns against their violation and provides for their 
protection. The Act says: 

Sec. 2(1). The term person includes one or more 
individuals. . . . 

(3) The term employee shall include any em¬ 
ployee . . . and shall include any individual 
whose work has ceased . . . because of any un¬ 
fair labor practice . . . and who has not ob¬ 
tained other substantially equivalent employ¬ 
ment" . . . 

Sec. S(a) It shall be an unfair labor practice for 
an employer . . . (4) to discharge or otherwise 
discriminate against ax employee because he has 
filed charges or given testimony under this Act. 

Sec. 10(f) any person aggrieved by a filial order 

of the Board mav obtain a review of such order in 

* 

any United States Court of Appeals. . . . 

The above provisions of the Act apply specifically in 
my case NLRB 13-CA-435 herein: and those provi¬ 
sions of the Act declare a right to the individual em¬ 
ployee and the Act makes provision for the protection 
of that right. 

The right (“private right") declared and protected 
therein is the right to earn a living, derived from the 
Law of Nature, founded in the Moral Law flowing from 
the Law of God. 

Note: The Act states “the right of employees to or¬ 
ganize": that in itself is not a property right but be¬ 
comes a property right through the purpose to earn a 
living. 






29 


Defendants herein state further (page 10) — 

“hence the Board's action does not deprive plain¬ 
tiff of any property rights which are protected by 
the Constitution.'’ 

The Board or General Counsel has deprived me of 
my right protected by the provisions of the Act given 
above, viz: 

Sec. S(a) It shall be an unfair labor practice 
for an employer— 

(4) to discharge or otherwise discriminate 
against an employee because he has filed charges 
or given testimony under the Act. 

That right is a property right guaranteed by the Con¬ 
stitution of the United States and the Constitution of 
Illinois. 

By violation of due process, the Board or General 
Counsel further deprived me of my right to have the 
Board's ruling reviewed by the United States Court of 
Appeals, as provided in Section 10(f) of the Act. The 
Courts are established under the Constitution for the 
administration of justice, and the Board or General 
Counsel by arbitrary action and in violation of due 
process has deprived me of the use of the Courts, as 
specifically provided for in the Act, Sec. 10(f) and 
Sec. 8(a) (4). 

The violations of the Act by Employer in NLRB 13- 
CA-435 herein were made in the State of Illinois: this 
Plaintiff is an American citizen of the State of Illinois, 
and I hereby invoke the protection of the Constitution 
of the United States and the Constitution of Illinois. 
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The Constitution of Illinois 


Art. III. See. 1: 

All men are by nature free and independent and have 
certain inherent and inalienable rights. Among these 
are life, liberty, and the pursuit of happiness. 

Right of citizen to pursue a trade or calling is among 
such rights. 365-IS5, 6 XE 2d 176. 

Right to pursue lawful business or profession can¬ 
not be arbitrarily taken away. 346-52. ITS XE 343. 


Art II. Sec. 2: 

Xo person shall be deprived of life, liberty, or prop¬ 
erty without due process of law. 


Art. II, Sec. 19: 


Every person ought to find a certain remedy in the 
laws for all injuries and wrongs he may receive in his 
person, property, or reputation. 


(b) Public Rights vs. Private Rights 

Defendants herein on page 11 list several vases con¬ 
tending “public rights" against “private rights." 

Those references do not apply in the present case, as 
this Plaintiff is not contesting his “private rights" 
against any “public rights." 

Here again the Board or its agents get a ruling on 
one point and apply that ruling to other points or all 
points. 


(c) Individual Employee vs. Corporation 

Defendants cite court rulings for corporations: those 
rulings do not apply in this case and do not approve 
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violation of due process. When a corporation is denied 
due process in one case, that corporation has other 
means of existence; but the Lord pronounced that man 
should earn his bread by the sweat of his brow, and 
when denied the right to earn a living he has no other 
means of existence. 

(d) Individual Action vs. Group Action 

Defendants also make unwarranted comparison with 
group action, and reject “private” rights therein. 

If a group of employees are contending for a right, 
this Plaintiff admits that one individual employee in 
that group cannot claim that right for himself alone. 
This is not my case. 

The Board or its agents seek to confuse by subter¬ 
fuge and pile up a bunch of cases that do not apply. 

In my case 1 am not contending for any “group 
right" or a “public right”, but for the right of an indi¬ 
vidual employee recognized and protected by the pro¬ 
visions of the Act as given herein, and for a property 
right protected by the constitutional guarantee of due 
process. 

Purpose of due process is to protect every citi¬ 
zen in his personal and property rights against 
arbitrary action of any person or authority. 356- 
230, 190 XE 273. 

Constitutional rights rise above rules of pro¬ 
cedure.—Chief Justice * Hughes, U. S. Supreme 
Court. 



(e) Non Sequituk Conclusion. 

Defendants on page 12 state— 

“The only injury alleged to flow from refusal of 
the General Counsel to issue a complaint is that 
plaintiff has been deprived of a hearing on the 
matters contained in his charge, together with the 
ultimate “right" to have reviewed by a Court of 
Appeals any unfavorable final order that the 
Board might render after a hearing. This assumes 
that the Act created a right in the plaintiff to 
have a Board hearing upon any charge he might 
desire to file." 

The conclusion assumed by Defendants is what De¬ 
fendants call Non Sequitur. 

This Plaintiff has stated that while the Act may not 
require or compel the Board or General Counsel to 
take on any case reported to it or take any processing 
steps therein: but in my case X.L.R.B. 13 C.A. 435 
herein the Board or General Counsel did take pro¬ 
cessing steps, and those processing steps were carried 
through the Regional Director and on up to the top 
authority of the Board. And those processing steps 
(even though a pretense) were taken under the Act. 
The Board or General Counsel therebv brought this 
case within the realm of due process, and having done 
so. the Board or General Counsel denied me due process 
therein. 

Further, the Board by refusing to issue its final 
order deprived me of the use of the United States 
Court of Appeals as provided in section 10(f) of the 
Act. 






And further, my charge was not ‘‘any charge”; my 
charge was filed under affidavit with warning of penalty 
printed thereon. 

The merits of mv charges filed with the Board 
(whether good or bad) do not enter this case. 

2. Plain!iff is Deprived of Property Right. 

Defendants state on page 11 that this Plaintiff does 
not have an Absolute right to have his charges pro¬ 
cessed bv the Board. 

There is no absolute right on this earth other than 
the absolute right of Almighty God. Defendants seek 
to have this case ruled out because this Plaintiff does 
not possess an absolute right, which is an attribute of 
God alone. 

This Plaintiff has a legal right declared in and 
protected by the Act. The Board or General Counsel 
brought this case into the realm of due process by carry¬ 
ing through processing steps through the Regional 
Director and on up to the top authority of the Board, 
and having so done, the Board or General Counsel 
denied me due process therein. Those processing steps 
(even though a pretense) were carried through under 
provisions of the Act. Furthermore, the violation of 
due process was deliberate and arbitrary, because the 
Regional Director was sufficiently warned of pretense 
investigation before he made his ruling against me, 
and the General Counsel was sufficiently warned before 
he ruled me out three times in this case. 

By violation of due process on the part of the Board 
or General Counsel. I have been deprived of my right 
declared and protected by Section 8(a) (4) of the Act, 
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and deprived of my right declared and protected by 
Section 10(f) of the Act by the refusal of the Board 
to issue a final order as required for court review. 

1 am an employee deprived of employment and “who 
has not obtained other regular and substantially 
equivalent employment Sec. *2(3). 

3. Petition for Mandamus. 

Defendants on page 13 claim that “relief by way of 
mandamus is not justified," for these stated reasons— 

(1) “The Act vests in the General Counsel an 
unreviewable discretion in the matter of issuance 
of complaints." 

(2) “Mandamus cannot be used to compel or 
control a duty in the discharge of which by law 
the General Counsel is given discretion." 

On the basis of these points Defendants claim that “the 
complaint fails to state a cause of action for man¬ 
damus." 

(a) Mandamus Applies to the Board not to the 
General Counsel. 

The General Counsel has nothing to do with the 
petition for mandamus in this case, other than acting 
as attorney for the Board. 

The Petition for mandamus filed bv this Plaintiff 
in this case C.A. 2357-51 asks that the Board issue a 
final order as required by section 10(f) of the Act for 
review of the Board's ruling by the United States 
Court of Appeals. Such final order would be issued 




by the Board and not by the General Counsel, unless 
the General Counsel so acted as attorney for the Board. 

The Act says this: 

Sec. 3(d). “The General Counsel of the Board 
shall exercise general supervision over all attor¬ 
neys employed by the Board . . . He shall have 
final authority in respect of the prosecution of such 
complaints before the Board . . .” 

In filing petition in this case, C.A. 2357-51, this 
Plaintiff named as defendants and/or the General 
Counsel: this was done because the petition did in 
effect challenge the ruling of the General Counsel who 
is an agent of the Board and who is chief attorney for 
the Board. But the petition asks for a final order of 
the Board as required in Sec. 10(f) of the Act for 
Court review: such an order would be a Board order 
and not an order of the General Counsel. 

(b) Defendants Construe the Case as Against 
GeneraI Counsel. 

Defendants on page one take exception to my filing 
this case as a Petition’ and term it a Complaint and a 
Suit. Defendants on page 5 state that under Board 
Rules— 

“the Board is powerless to act on plaintiff's charge 
unless and until the General Counsel has issued a 
complaint. Of necessity then the complaint must 
be construed as praying that the General Counsel 
be required to issue a complaint . . . the General 
Counsel has refused to do so.” 
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The case has been arbitrarily messed up by the Board 
or General Counsel and “of necessity" they are trying 
to squirm out. The petition on tile in this case is not 
a petition asking that the General Counsel be required 
to issue a complaint: but it is a petition asking that the 
Board issue its tinal ruling as required by Section 10(f) 
of the Act for court review. 

Defendants have construed their own construction 
and apply the petition against the General Counsel and 
then claim for the General Counsel unreviewable 
discretion. This circumvents the issue. 


(c) Farts in X.L.R.B. Cane 13-CA-435 Outlined 


This Plaintiff in tiling petition in this case gave an 
outline of the facts in mv case X.L.R.B. 13-CA-435 on 


which this petition is based: that outline was given for 
the information of the Court, as the Court could not be 
expected to grant a petition without being informed 
about the facts. 


Defendants put their own construction on the case 
and submitted long argument of 14 pages defending the 
General Counsel. 1 have answered their argument. 


(d) Issuance of Cow plaints by General Counsel 

Defendants claim that “relief bv wav of mandamus 

» * 

is not justified." and claim: “The Act vests in the Gen¬ 
eral Counsel an unreviewable discretion in the matter 
of issuance of complaints.” 

The petition herein does not ask for the issuance of 
a complaint: it asks for a final order of the Board. 
The Board could issue its final order without the com¬ 
plaint. and it could tell the reason therefor. The 
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Board’s order would either approve my claim or it 
would not approve, and in this way I would be per¬ 
mitted to obtain review in the U. S. Court of Appeals 
as provided in section 10(f) of the Act. 

The General Counsel mav have uiireviewable disere- 
tion but only within the bounds of due process. The 
General Counsel denied me due process in his han¬ 
dlin'! of mv case XLL.R.B. 13-CA-435 herein, as set 
out in the foregoing page. 

The Board in refusing to issue its final order denied 
me the use of the Courts as provided in section 10(f) 
of the Act. 

(e) Discretion Unlimited 

Defendants further state—“Mandamus cannot be 
used to compel or control a duty in the discharge of 
which by law the General Counsel is given discretion.” 

The Act does not state that the General Counsel is 
given discretion: the Act (Section 11) gives the Board 
discretion, and that discretion is limited by due proc¬ 
ess and limited bv the Act to be used onlv when “nec- 

* * 

essary and proper.” But Defendants claim for the 
General Counsel discretion unbounded.* That claim 
is ultra vires. 

( f) Cause of . 1 ct io n for Ma n da m us 

Under Section 10(f) of the Act, the United States 
Court of Appeals could not review the Board’s rulings 
in my case X.L.R.B. 13-CA-435 herein and could not 
take jurisdiction until the Board first issued its final 

* Administrative as well as judicial proceedings are governed bv 
the requirements of due process. 356-144, 190 X.E. 301, 92 A.L R. 
1223. 
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order; and that Court of Appeals could not compel the 
Board to issue such order. (Per letters from Clerk by 
direction of Court tiled in copy herein.) 

The Board refused to issue such order. The only 
way open was to obtain such order by mandamus in 
the United States District Court. If such Board order 
cannot be obtained in this way, then this Plaintiff by 
refusal of the Board to issue such order is denied and 
deprived of the use of the Courts established under the 
Constitution for the administration of justice and 
specifically provided for in Section 10(f) of the Act. 

(g) Conspiracy Against Plaintiff's Cause 

The actions of the Board and General Counsel or 
agents in this cause are tantamount to conspiracy— 

1. Showinsr total lack of good intention. 

2. Showing total lack of willingness. 

3. Showing determined effort to prevent their own 
blundering from coming to light by review in the 
United States Court of Appeals as provided in Sec. 
10(f) of the Act. 

4. Showing determined effort to deprive this plain¬ 
tiff of his rights recognized and protected by the Act. 

5. Showing subterfuge in filing up a bunch of Court 
citations that do not apply. 

6. Showing circumvention by claiming my petition 
for mandamus for a final order of the Board subter- 
fuged to mean a review of the General Counsel’s action. 

7. Showing determined effort to thwart the adminis¬ 
tration of justice, fostering totalitarianism. 

S. Showing determined effort to prevent this plain¬ 
tiff from having his cause reviewed by the United 
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States Court of Appeals as provided in Section 10(f) 
of the Act. 


9. Showing determined effort to deprive this plain¬ 
tiff of the use of the courts established under the Con¬ 
stitution for the administration of justice. 

10. Showing intent to wash their own hands and 
trick the Court by writing into the dismissal Order 
these words . . . “And this Court after due delibera¬ 
tion from all proceedings had herein" . . . 


S I'M MARY 

1. The foregoing pages pertain to the dismissal 
Order prepared by the Board in this case, and, on 
grounds set out herein, this Plaintiff challenges that 
Order as exceeding authorin' and ultra vires and in- 
valid and ineffective. This Plaintiff in this his mo¬ 
tion for a new trial contends therefore that this cause 
is not validly dismissed and is still open. 

2. In the foregoing pages and pages following herein 
this Plaintiff in this his motion for a new trial, on 
grounds set out specifically herein, refutes as invalid 
and unconstitutional points or claims set up by De¬ 
fendants in their Motion to Dismiss and Memorandum 
of Points filed bv Defendants in this case. 

This case is based on my case X.L.P.B. 13-CA-435 
which was denied by the Board or General Counsel. 
The Petition filed by this Plaintiff asks that the Board 
be required to issue its final order such as required by 
Section 10(f) of the Act for review of the Board's 
ruling. 

(a) The Board or General Counsel brought 
my ease X.L.R.B. 13-CA-435 within the realm of 
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due process, and having done so, denied me due 
process therein. 

(b) By denial of due process, the Board or Gen¬ 
eral Counsel further denied me the protection spe¬ 
cifically provided for in section S(a)-(4) of the 
Act. 

(c) The Board by refusing to issue its final 
order further denied me the use of the Courts as 
provided in section 10(f) for review of the Board’s 
rulings. 

IV. Board Buies Circumvent or Xullify the Act and 

Constitution 

Defendants on page 5 state— 

“It is evident from our outline of the provisions 
(Rules) governing the Board’s procedure (pp. 
3-4), that the Board is powerless to act on plain¬ 
tiff's charge unless and until the General Counsel 
has issued a complaint—the General Counsel has 
refused to do so.” 


Pages 3 and 4 referred to contain these Rules: 


Rule 203.10 
Rule 203.15 
Rule 204.4 
Rule 202.5 


Rule 202.6 
Rule 202.S 
Rule 203.15 
Rule 203.19 


Section 6 of the Act gives the Board authoritv to make 
4 * such rules and regulations as mav be necessary to 
carry out the provisions of this Act.” 

The Board is strangled by the Frankenstein of its 
own Rules. The Rules built up by the Board to cir¬ 
cumvent and nullify the Act and to circumvent and 
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nullify the Constitution have become a Frankenstein 
to strangle the Board itself. 

The Board or General Counsel has made a blunder¬ 
ing mess of mv case NLRB 13-CA-435 herein, and they 
are exerting every power to prevent it from coming 
to light by review in the United States Court of Ap¬ 
peals, as provided in section 10(f) of the Act. As stated 
by Defendants herein, the Board cannot issue a final 
order (required by the Act for Court review) until 
the General Counsel has first issued a complaint; and 
the General Counsel cannot issue a complaint because 
no investigation was made bv him or his agents as a 
basis of such complaint, as provided in the Act. 

This Plaintiff, on the basis of the case and grounds 
set forth herein, hereby claims its Labor Management 
Relations Act is unconstitutional, if said Act author¬ 
izes or permits the Board or General Counsel under 
Board Rules to denv this Plaintiff fair hearings and 
due process by circumventing or nullifying the Act and 
circumventing or nullifying its Constitutional guar¬ 
antee of due process. 

V. Protection of the Individual Employee Under the 

Act 

This Plaintiff, an individual employee under the Act. 
contends that it was not the intent or purpose of Con¬ 
gress to bar and exclude the individual employee from 
the protection or remedies of the Labor Management 
Relations Act: but if, contrary to this contention, said 
Act does bar and exclude the individual employee from 
the protection or remedies set forth in said Act, then in 
that event this Plaintiff on the basis of this case and 
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grounds set forth herein does hereby claim said Labor 
Management Relations Act is unconstitutional and dis¬ 
criminating. by specifically setting forth and guaran¬ 
teeing remedy to the individual employee and then 
denving or refusing that remedy to the individual em- 
ployee. 

Sec. 8(a). It shall be an unfair labor practice for 
an employer— 

(4) to discharge or otherwise discriminate 
against an employee because lie has tiled charges 

or given testimony under this Act. 

* 


This provision specifically covers 
ployee. 


an individual 


em- 


Ax Employee. He 

This provision is violated in my case XLRB 13-CA-435 
herein. The question of true or false does not enter, 
as no investigation was made as provided in the Act. 

The Board or General Counsel brought this case into 
the realm of due process, and after doing so, denied 
me due process. The Board refused to issue its order 
as requested by Section 10(f) of the Act for court 
review, and I was further denied and deprived from 
the use of the courts established under the Constitu¬ 
tion for the administration of justice, and provided for 
in the Act. 


Sec. 30(f). Any person aggrieved by a final 
order of the Board may obtain a review of such 
order in—Circuit Court of Appeals of the United 
States. 
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Wherefore, 

Whereas, Defendants have brought this matter into 
the realm of due process and denied this Plaintiff due 
process therein, as set out herein by Plaintiff, and 
Whereas, the Act in Section 10(f) provides remedy 
bv review of the Board’s ruling bv the United States 
Court of Appeals, and 

Whereas, the Board has refused to issue such order 
as required by the Act for Court review, and 

Whereas, the United States Court of Appeals can¬ 
not take jurisdiction in the matter until the Board has 
issued such order, and 

Whereas, that Court of Appeals cannot compel the 
Board to do so, thus denying this Plaintiff the use of 
the Courts as provided by Section 10(f) of the Act, and 
Whereas, it appearing there is no other remedy for 
this Plaintiff under the Act, and in consequence this 
Plaintiff is deprived of due process and deprived of 
specific protection or remedy provided in the Act. and 
Whereas, it appearing that this Court has jurisdic¬ 
tion herein, a substantial constitutional question being 
involved. 

Therefore, on grounds set forth herein, this Plain¬ 
tiff respectfully asks that this Court grant his Peti¬ 
tion herein that the Board be required to issue such 
order as required by Section 10(f) of the Labor Man¬ 
agement Relations Act for review of the Board’s rul- 
ing by the United States Court of Appeals, in the 
matter of Frank A. Hourihan vs. Kellogg Switchboard 
and Supply Company, known as XLRB case 13-CA- 
435, or grant to this Plaintiff any other remedy this 
court may determine. 
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In the event this Plaintiff's Petition be not granted 
or anv other remedy be not granted bv the Court under 
said Act. then in that event this Plaintiff does hereby 
respectfully challenge the constitutionality of the Labor 
Management Relations Act on grounds of denial of 
the constitutional guarantee of due process set out 
herein by this Plaintiff, and this Plaintiff asks that the 
Board carry through its required processing consequent 
thereto. 

Frank A. Hourihax, 

Plaintiff, pro se. 

7643 Bennett Ave.. 

Chicago 49. Illinois, 

December 24, 1951. 


Affidavit 
Case CA-2357-51 

1. Frank A. Hourilian. plaintiff pro se herein, do 
hereby declare and affirm that my factual statements 
made by me in my motion for a new trial herein are true 
to mv best knowledge and belief. 

Frank A. Hourihax, 

Plaintiff pro sc. 

7643 Bennett Ave., 

Chicago 49. Illinois, 

Dec. 24.1951. 
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THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Filed Jan. 4, 1952. Harry M. Hull. Clerk 

Case CA-2357.51 

Frank A. Hourihan of Chicago, Illinois, plaintiff 

vs. 

National Labor Relations Board, Paul M. Herzog, 
Chairman of the Board and/or the General Coun¬ 
sel of the Board, defendants 

In the matter of NLRB Case 13-CA-435, Frank A. 
Hourihan vs. Kellogg Swbd. & Supply Co. 

Motion for Consideration by Bench of Three Judges 

I. Frank A. Hourihan, an American Citizen of the 
State of Illinois and an individual employee under the 
Labor Management Relations Act and plaintiff pro se 
in the above cause, and this case having been denied in 
this Court and motions for a new trial having been de¬ 
nied, do hereby pro se respectfully ask that the cause 
be considered bv a Bench of Three Judges in this Court, 
on grounds that a substantial constitutional question 
is involved and on the further grounds that this cause is 
predicated on the God-given right of a man to earn a 
living and support his family and home, which God- 
given right is recognized by the Constitution of Illi¬ 
nois and the Constitution of the United States and 
recognized by and specifically protected in the Labor 
Management Relations Act, as specifically set out by 
this Plaintiff in his motion for a new trial herein, in¬ 
voking the question whether the American Constitution 
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authorizes the violation or nullification of the Ameri¬ 
can Constitution by approving arbitrary power vested 
in or assumed by the General Counsel of the National 
Labor Relations Board. 

Frank A. Hourihan. 

Plaintiff pro sc. 

7643 Barrett Ave.. Chicago. Ill. 

Janv. 2. 1952. 

•> 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2357-51 
Filed Jan. 9, 1952. Harry M. Hull, Clerk 
Frank A. Hourihan. plaintiff, 
vs. 

The National Labor Relations Board, et al., 

DEFENDANTS 

Order 

L~pon consideration of the plaintiff's motion for con¬ 
sideration of his petition by a bench of three judges, 
it appearing to the Court that the petition has been 
dismissed by order of this Court, and that the plain¬ 
tiff’s motion for a new trial has been overruled bv this 

% 

Court, and that this order is res judicata to the relief 
prayed for herein, it is by the Court this 9th day of 
January, 1952, 

Ordered, that the plaintiff’s motion for consideration 
by a bench of three judges be and the same is hereby 
dismissed. 

James R. Kirkland. 

Judge. 
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THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

• Case CA-2357-51 

Filed Jan. 14, 1952. Harry M. Hull, Clerk 

Frank A. Hourihax of Chicago. Illinois, plaintiff 

vs. 

National Labor Relations Board, Paul M. Herzog, 
Chairman of the Board and/or the General Coun¬ 
sel of the Board, defendants 

In the Matter of NLRB 13-CA-435. Frank A. Houri- 
han vs. Kellogg Swbd. & Supply Co. 

Plaintiff Challenges Blanket Dismissal Order 

as Invalid 

I, Frank A. Hourihax, plaintiff pro se in the above 
cause do hereby respectfully challenge as invalid the 
blanket dismissal Order prepared by Defendants for 
dismissal of this Plaintiff's motion for a new trial 
in this cause, on grounds, set forth herein following. 

This Plaintiff received carbon copy of blanket dis¬ 
missal Order prepared by the Board in Board en¬ 
velope by registered mail, ir6912S postmarked Wash¬ 
ington, D. C., January 8, 1952, containing carbon 
copy of Board letter dated January 8 , 1952. transmit¬ 
ting said Order to the Court, which blanket dismissal 
Order headed up for this case is in wording as follows: 

Order 

This Court having on December 27,1951, entered 
an Order dismissing the complaint in the above- 
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captioned cause; and the Plaintiff having moved 
this Court for an Order "ranting a new trial, and 
this Court, after due deliberation upon all the 
proceedings had herein, having on December 27, 
1951, denied the Plaintiff's motion for a new trial, 
it is herebv 

“Ordered. Adjudged and Decreed that the mo¬ 
tion for a new trial be. and it hereby is. denied." 

This plaintiff makes challenge on the following 
grounds: 

1. The blanket dismissal Order prepared by the 
Board does not state any grounds for dismissal and, 
disregarding the requirements of law, docs not state any 
point or points to enable this Plaintiff to base answer 
thereto, or base argument, or base appeal. 

2. The blanket dismissal Order prepared by the 
Board is contradictorv and contradicts and nullities the 
Order itself. The blanket dismissal Order prepared by 
the Board has the effect and purports to dismiss as 
worthless all points set out by this Plaintiff, and has 
the effect and purports to hold as valid all claims or 
grounds set up by Defendants in this case, including 
the following: 

(a) That the Court has no jurisdiction over the 
subject matter, and 

(b) That the complaint fails to state a claim 
upon which relief can be granted. 

If the Court has no jurisdiction over the subject mat¬ 
ter in this case, then the Court, on the basis of Defend¬ 
ants' contention, has no authority to rule on the merits 
of any claim for relief, or whether “the complaint fails 
to state a claim upon which relief can be granted.” 
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The blanket dismissal order prepared by the Board, 
on the basis of Defendants' contention, is ultra vires 
and invalid and ineffective. 

3. The blanket dismissal Order prepared by the 
Board has the effect and purports to hold as valid De¬ 
fendants' claim that the General Counsel has unreview- 
able discretion in this case and is not subject to this 
Court and not subject to any Court. With no investi¬ 
gation made in any case by the General Counsel or his 
agents, this claim by defendants, purporting to be effec¬ 
tuated and established by the blanket dismissal Order 
prepared by the Board, does thereby establish arbitrary 
power vested in or assumed by the General Counsel of 
the Board thereby superseding due process and violat¬ 
ing or nullifying the American Constitution. 

4. Defendants claim that on the basis of Board Rules 
“the Board is powerless to act on Plaintiff's charge 
unless and until the General Counsel has issued a com¬ 
plaint . . . the General Counsel has refused to do 
so." On the basis of Board Rules as contended by De¬ 
fendants, the Board has refused to issue its final order 
in my case as required for review of the Board's ruling 
by the United States Court of Appeals, as provided in 
Section 10(f) of the Act. The blanket dismissal Order 
prepared by the Board has the effect and purports to 
hold as valid Board Rules circumventing the Act, and 
has the effect and purports to hold as valid the arbi¬ 
trary action of the Board denying to this Plaintiff the 
use of the Courts established under the Constitution 
for the administration of justice and specifically 
provided for in the Act. 
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Therefore, this Plaintiff: respectfully challenges the 
blanket dismissal Order, prepared by the Board for 
the dismissal of this Plaintiff's motion for a new trial 
in this case, as contradictory and ultra vires and invalid 
and ineffective. 

Frank A. Hourihan, 

Plaintiff pro sc. 

7(>43 Bennett Ave., 

Chicago 49, Illinois. 

January 11, 1952. 

UNITED ST AT ES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action Case CA-2357-51 
Filed Feb. 11, 1952. Harry M. Hull, Clerk. 

Frank A. Hourihan, of Chicago, Illinois, plaintiff 

vs. 

National Labor Relations Board, Paul M. Herzog, 
Chairman and or the General Counsel of the 
Board, Defendants 

Affidavit in Support of Application for Leave to 
Proceed Without Prepayment of Costs 

I, Frank A. Hourihan, being first duly sworn ac¬ 
cording to law, depose and say that I am the plaintiff 
in the above-entitled cause, and, in support of my ap¬ 
plication for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 







2. That because of my poverty I am unable to 
pay the costs of said suit or action. 

3. That I am unable to uive security for the 
same. 

4. That I believe 1 am entitled to the redress I 
seek in said suit or action. 

5. That the nature of my cause of action is 
briefly stated as follows: 

Petition for mandamus in ease NLRB 13-CA-435. 

Frank A. Hourihan. 

Subscribed and Sworn to before me this 4th dav of 
February 1952. 

Ruth K. Larson, 
Xotary Public, 
Cook County, Ill. 

Let the defendant proceed without prepayment of 
costs. 


Judge. 
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Notice of Appeal, 73(B) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. CA-2357-51 


Filed Feb. 11, 1952. Harry M. Hull, Clerk. 

Frank A. Hourihan of Chicago, Illinois, plaintiff, 

vs. 

National Labor Relations Board, Paul M. Herzog, 
Chairman and/or the General Counsel of the 
Board, Defendants 


Notice of Appeal 

Notice is hereby <riven this 4th dav of February, 1952, 
that Frank A. Hourihan, plaintiff in the above cause 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of 
this Court entered on the 24th day of January, 1952, 
in favor of Defendants, against said Plaintiff. 


Frank A. Hourihan, 

Plaint if pro sc 


Leave to appeal without prepayment of costs 
Granted. 


James R. Kirkland. 

J udge. 


February 11.1952. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Case CA-2357-51 

Filed Feb. 25, 1952. Harry M. Hull, Clerk 

Frank A. Hourihan of Chicago, Illinois, plaintiff 

vs. 

National Labor Relations Board, Paul M. Herzog, 
Chairman and/or the General Counsel of the 
Board, defendants 

Iii the matter of NLRB 13-CA-435, Frank A. Houri¬ 
han vs. Kellogg Swbd & Supply Co. 

Designation of Record 

Having been granted leave to appeal without pre¬ 
payment of costs or in forma pauperis, this Plaintiff 
respectfully designates records as indicated in liis. Notice 
of Appeal dated January 30, 1952 with grounds set 
forth therein, namelv, the following records: 

(a) Plaintiff's Petition in this case CA-2357-51 
(which is called Complaint by Defendants) 

(b) Motion of Defendants to dismiss complaint. 

(c) The Order by which Plaintiff's Petition (Com¬ 
plaint) was dismissed. 

(d) Plaintiff’s motion for a new trial, as amended, 
with grounds set forth therein. 

(e) The Order by which motion for a new trial was 
denied or dismissed. 

(f) Plaintiff’s challenge of blanket dismissal Order 
as invalid. 
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(g) Plaintiff's motion for consideration by Bench 
of Three Judges, with grounds stated therein. 

(h) The Order by which was denied Plaintiff's mo¬ 
tion for consideration by Bench of Three Judges. 

And, if the Court may require, the following: 

(i) Defendants' memorandum in support of motion 
to dismiss the complaint. 

(j) Plaintiff's argument against motion to dismiss. 

This appeal is made on grounds set forth by Plain¬ 
tiff in his Notice of Appeal dated January 30, 1952 in 
this case. 

This Plaintiff is past 60 years of age and has physical 
disability and has walked with a cane for more than 30 
years, and having been denied due process by the Board 
in this case for more than two years and having been 
denied due process by the Board for more than 15 
years since 1934, this Plaintiff is impoverished by un¬ 
employment and does not have money to process this 
appeal; this Plaintiff therefore asks that the National 
Labor Relations Board as party to this cause carry 
through the required processing incident to this appeal 
of this cause to the United States Court of Appeals. 
This case mav be taken as a test case on its merits, and 
may be taken as a test case on behalf of the individual 
employee under the Labor Management Relations Act. 

Frank Hourihan, 

Plaintiff, pro sc. 

7643 Bennett Ave„ 

Chicago 49, Illinois, 

February IS, 1952 

Copy to Defendants 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States Dis¬ 
trict Court for the District of Columbia, do hereby 

* 

certify the foregoing pages numbered 1 to 146, in¬ 
clusive, to be a true and correct transcript of the 
record according to the designation filed in the case of 
Frank A. llourilian, Plaintiff, vs. The National. Labor 
Relations Board et at., Defendants, Civil Action No. 
2357-51, as the same remains upon tile and of record 
in said Court, except the following: 

Item (e) of the designation is not included in this 
transcript for the reason same is not found on file 
herein; and 

Items (i) and (j) of the designation are not included 
in this transcript because of the vagueness of the re¬ 
quest for these items. 

In Testimony Whereof, I hereunto subscribe mv 

< • 

name and affix the seal of said Court, at the City of 
Washington, in said District, this 14th day of March, 
1952. 


[seal] 


Harry M. Hull, 

Clerk. 


U. S. GOVERNMENT PRINTING OfflCC: 1952 
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No. 11346 

Frank A. Houbihan oof Chicago, Illinois, Appellant, 


National Labor Relations Board, Pall M. Herzog, 
Chairman of the Board and/or The General 
Counsel of the Board, Appellees . 


Appeal From an Order of the United States District Court 
for the District of Columbia 


United States Court of Appeals 
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Attorney, 
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Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

Whether the Court below correctly held that 
mandamus does not lie to compel the National Labor 
Relations Board to issue a final order within the mean¬ 
ing of Section 10 (f) of the National Labor Relations 
Act. as amended, where the General Counsel of the 
Board has refused to issue a complaint based upon an 
unfair labor practice charge filed by appellant. This 
question presents the following subsidiary questions: 

1. T\ hether the Court below had jurisdiction over 
the subject matter. 

2. Whether the petition or complaint states a claim 
upon which relief could have been granted by the Court 
below. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11346 


Frank A. Hourihax of Chicago, Illinois, Appellant, 

v. 

National Labor Relations Board, Paul M. Herzog, 
Chairman of the Board and/or The General 
Counsel of the Board, Appellees . 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This ease is before the Court upon appeal from an 
order dismissing plaintiff's complaint (designated by 
appellant as a “petition”) on motion of appellees (R. 
13). 1 The complaint prayed for the issuance of “an 
order or mandamus” directing the National Labor 
Relations Board (herein referred to as the Board), 


1 References are to the printed joint appendix. 
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Paul M. Herzog, Chairman of the Board, and/or the 
General Counsel of the Board “to issue a final order'’ 
in respect of a charge filed by appellant with the Board 
(R. 1-11). In substance, the allegations of the com¬ 
plaint are as follows: 

In September 1949, appellant was discharged by the 
Kellogg Switchboard and Supply Co. in violation of 
the National Labor Relations Act. as amended (herein 
referred to as the Act), 2 whereupon he filed a charge 
with the Board (R. 2). On May 16.1950. the Regional 
Director of the Board advised appellant that he had 
determined not to issue a complaint because a careful 
investigation of the charge had failed to disclose suffi¬ 
cient evidence of violations of the Act (R. 4, 9). 
Appellant thereupon appealed to the General Counsel 
of the Board for a review of the Regional Director’s 
ruling, and on June 23.1950, the General Counsel noti¬ 
fied appellant that upon consideration of the appeal 
the Regional Director's ruling was sustained (R. 4). 
Thereafter, appellant applied to the Board to overrule 
the General Counsel and to issue a “final order” so 
that, if relief were denied appellant, he could seek 
review in the Court of Appeals under Section 10 (f) 
of the Act. On August 4. 1950, appellant was advised 
by the Board that it was without jurisdiction in the 
matter, for under Section 3 (d) of the Act the final 
authority over the investigation of charges and the 
issuance of complaints resided in the General Counsel, 
and the Board had no authority to enter an order 


2 Act of .Tune 23, 1047. e. 120, 61 Stat. 136. 29 U.S.C., Snpp. IV. 
Secs. 151 et seq. 
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within the meaning of Section 10 (f) except upon a 
complaint issued by the General Counsel (R. 4). 

The complaint alleges that the determination not to 
issue a complaint was made without proper investiga¬ 
tion. hearing or the issuance of subpoenas, and that 
appellant was therefore denied the constitutional 
guarantee of due process (R. 2). The complaint further 
alleges that the Act denies appellant the equal protec¬ 
tion of the laws if it fails to provide him with a judicial 
remedy against the Board while affording the Board 
access to the courts under Section 10 (e) and (f) 
(R. 6). 

Appellees moved the Court below to dismiss the 
action on the grounds that the court had no jurisdiction 
over the subject matter and that the complaint failed 
to state a claim upon which relief could be granted 
(R. 11-12). 3 This motion was granted without opinion 
by the Court below, and the order appealed from was 
entered December 27, 1951. dismissing the complaint 
(R. 13). Thereafter, appellant filed successive motions 
for ‘‘a new trial” (R. 14-44) and for reconsideration 
by a 3-judge bench (R. 45-46). both of which were 
denied by the Court below (R. 46). 


3 As the complaint herein shows, a prior action for the same re¬ 
lief as is here sought was instituted by appellant in the District 
Court for the Northern District of Illinois (50-C-171S). Appel¬ 
lees moved to dismiss on the "rounds urired here and on the further 
"rounds that they were not subject to suit in that district, that 
they were not subject to process in the State of Illinois, and that 
the Court did not possess jurisdiction to issue a writ of mandamus 
against them. Said action was dismissed without opinion for want 
of jurisdiction. 


4 


STATUTES INVOLVED 

Relevant portions of the National Labor Relations 
Act, as amended, and of the Administrative Procedure 
Act are appended hereto (pp. 13-23, infra.). 

SUMMARY OF ARGUMENT 

1. The Court below was without jurisdiction to 
entertain appellant's complaint. Construed as a 
prayer for review of the General Counsel's refusal to 
issue a complaint, the complaint herein presented no 
justiciable issue because the General Counsel's deter¬ 
mination was an exercise of unrenewable administra¬ 
tive discretion and because, absent a substantial con¬ 
stitutional question, judicial intervention under the 
Act is limited to review of final orders of the Board in 
the Court of Appeals. No such constitutional question 
is here raised. 

Since appellant thus has no legal right to the 
issuance of a complaint he can have no legal right to 
a final order on the merits, especially one entered with¬ 
out complaint or hearing. The granting of such relief 
by the District Court would require the taking of 
action not only violative of Sections 3 (d) and 10 of 
the Act. but also violative of the Administrative Pro¬ 
cedure Act and unconstitutional as well. 

2. Even if the Court below had jurisdiction its dis¬ 
missal of the complaint was proper because of 
appellant's failure to state a cause of action. The legal 
insufficiency of the complaint resides, first, in the ab¬ 
sence of injury to any legal right of appellant as dis¬ 
tinguished from that of the public, and second, in the 
attempt to apply the remedy of mandamus to compel 
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the performance of an act which, far from being 
ministerial, would be unlawful and unconstitutional. 

ARGUMENT 

Introduction 

It would be helpful, we believe, in view of the unique 
character of the instant proceeding, to present at the 
outset a brief description of the Board's procedure for 
the disposition of unfair labor practice charges. 

Section 10 (b) of the Act empowers the agency to 
issue a complaint upon charges filed. Section 3 (d) 
confers on the General Counsel of the Board “final 
authority, on behalf of the Board, in respect of the in¬ 
vestigation of charges and issuance of complaints 
under Section 10. ” 

The Board's Statement of Procedure 4 and Rules and 
Regulations," adopted pursuant to Section 6 of the Act, 
require that the charge be filed with the appropriate 
Regional Director (16 Fed. Reg. 1937, Sec. 102.10), 
who determines in the first instance whether “formal 
proceedings in respect thereto should be instituted” 
(16 Fed. Reg. 193S. Sec. 102.15). Upon the filing of 
the charge, the case is assigned to a member of the field 
staff for investigation (29 C.F.R. 101.4). If investiga¬ 
tion discloses that “the charge appears to have merit,” 
the Regional Director issues a complaint (29 C.F.R. 
101.8; 16 Fed. Reg. 193S, Sec. 102.15). If investiga¬ 
tion reveals that “there has been no violation of the 
[Act] or the evidence is insufficient to substantiate the 


4 29 C.F.R.. Part 101. 
s 16 Fed. Re?. 1936. ct seq. 
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charge," the Regional Director dismisses the charge 
(29 C.F.R. 101.5, 101.6). If the Regional Director 
refuses to issue a complaint, the “person making the 
charge may obtain a review of such action by tiling a 
request therefor with the general counsel" (16 Fed. 
Reg. 1938, Sec. 102.19). 

The Act makes no provision for review, either by the 
Board or the courts, of the General Counsel's refusal 
to issue a complaint. Under Section 10 (b) and (c), 
only after the charges have been investigated by the 
General Counsel (or by a regional director under his 
direction) and found to be the proper subject of a com¬ 
plaint. and a complaint is issued by him. does the 
matter come before the Board for a hearing. Only 
after such hearing mav the Board issue “a final order'’ 
within the meaning of Section 10 (f) of the Act. The 
conduct of the hearing before the Board and the 
manner in which the Board shall state its findings and 
issue its order are governed by Section 10. Apart from 
the provision in Section 10 (f) for review by a Court 
of Appeals of “a final order" of the Board—i.e.. an 
order issued at the culmination of the formal proceed¬ 
ing specified by Sections 10 (b) and (c)—no provision 
for review appears in the Act. 

I 

The Court Below Had No Jurisdiction Over the Subject Matter 

of the Action 

Appellees in the Court below construed appellant’s 
complaint in the instant case as praying that the 
General Counsel be required to issue a complaint upon 
which the Board could proceed. Accordingly, appellees 
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demonstrated below that the Court was without juris¬ 
diction over the subject matter because (1) Sections 
10 (b) and 3 (d) of the Act vested the General Counsel 
with an unreviewable administrative discretion in 
respect of the issuance of complaints; 6 (2) judicial 
intercession under the Act was confined to review bv 
the Courts of Appeals of “a final order of the Board” 
as provided in Section 10 (f) of the Act, i.e., an order 
entered at the culmination of the formal proceeding 
contemplated by Sections 10 (b) and (c), and a deter¬ 
mination not to issue a complaint was not a part of the 
formal proceeding whose very commencement occurs 
when a complaint is issued; 7 and (3) no substantial 


6 X.L.R.B. v. Indiana A m Michigan Electric Company, 31S U.S. 9, 
IS: Progressive Mine Workers v. X.L.R.B. . 3 Labor oases, par. 
60133 (C.A.D.C.); White v. X.L.R.B., 9 LRRM 657 (C.A.D.C.): 
General Drivers. Chauffeurs and Helpers v. X.L.R.B.. 179 F. 2d 
492. 494-495 (C.A. 10) : Lincourt v. X.L.R.R.. 170 F. 306. 307 (C.A. 
1): Wilke v. X.L.R.B.. July 7. 1948. unreported (C.A. 4. Xo. 
5754) : Haleston Drug Stores v. X.L.R.B., 1S7 F. 2d 418. 421-422 
(C.A. 9). certiorari denied. 342 U.S. 81-5: Jacobsen v. X.L.R.B., 
120 F. 2d 96. 100 (C.A. 3) : X.L.R.B. v. The Barrett Company. 120 
F. 2d 583. 586 (C.A. 7): Anthony v. X.L.R.B.. 132 F. 2d 620 (C.A. 
9) : X.L.R. B. v. Xationol Broadcasting Company. 150 F 2d 895. 899 
(C.A. 2) : X.L.R.B. v. General Motors Corp.. 116 F. 2d 306. 312 
(C.A. 7) : ef. Federal Trade Commission v. Klesner. 280 U.S. 19. 
25; Federal Communications Commission v. Pottsvillc Broadcast¬ 
ing Co.. 309 U.S. 134. 142-143: Croaker v. Securities tf* Exchange 
Commission. 161 F. 2d 944. 949 (C.A. 1) : see also S. Rep. Xo. 752. 
79tli Cons.. 1st Sess.. p. 43. 

7 Progressive Mine Workers v. X.L.R.B.. 3 Labor Cases, par. 
60133 (C.A.D.C.) : White v. X.L.R.B.. 9 LRRM 657 (C.A.D.C.) : 
General Drivers. Chauffeurs and Helpers v. X.L.R.B.. 179 F. 2d 
492. 494 (C.A. 10) : Lincourt v. X.L.R.B.. 170 F. 2d 306. 307 (C.A. 
1) : Wilke v. X.L.R.B.. July 7. 194S. unreported (C.A. 4, Xo. 5754) ; 
Millis v. Inland Empire District Council, etc., 79 App. D. C. 214. 
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constitutional issue was tendered by appellant's com¬ 
plaint since the agency action challenged affected only 
public rights and no right of appellant. 5 

In his motion for “a new trial." however, appellant 
explained that what he was actually seeking was a 
mandamus to compel the Board to issue a ‘‘final order" 
on the merits in the absence of complaint and hearing. 
Thus, appellant stated (R. 36-37) : 

The petition herein does not ash' for the issuance 
of a complaint; it asks for a final order of the 
Board. The Board could issue its final order with¬ 
out the complaint, and it could tell the reason 


144 F. 2d 539. affirmed on other grounds. 325 F.S. 697; Reilly v. 
Millis. 7!) App. D. 171. 144 F. 2d 239. certiorari denied. 325 F.S. 
879; Madden v. Brotherhood and Union of Tr. Employees. 147 F. 
2d 439. 442. 445 (C.A. 41 : of. Federal Power Commission v. Metro¬ 
politan Edison Co.. 304 F.S. 375. 384; Crooker v. Securities U* Ex¬ 
change Commission. 161 F. 2d 944. 948-949 (C.A. 11 : Snatch men’s 
Union v. Sail Mediation Board. 320 F.S. 297. 303-306. 


s Xafional I.irorice Co. v. X.L.R.B.. 309 F.S. 350. 362: Amalga¬ 
mated Utility Workers v. Consolidated Edison Co.. 309 F.S. 261, 
262. 269; Phelps Dodge Corp. v. X.L.R.B.. 313 F.S. 177. 192-193: 
X.L.R.B. v. Edward G. Bndd Mfg. Co.. 169 F. 2d 571. 577 (C.A. 61. 
certiorari denied. 335 F.'F 90S; United Steel Workers v. X.L.R.B ., 
170 F. 2d 247. 265-266 (C.A. 7). affirmed, 339 F.S. 382; X.L.R.B. 
v. Federal Engineering Co., 153 F. 2d 233. 234 (C.A. 6) : JJaleston 
Drug Stores v. X.L.R.B.. 187 F. 2d 418. 420 (C.A. 9). certiorari 
denied. 342 T’.S. 815; Xew Orleans v. X. O. Water Works Co.. 142 
F.S. 79. 88: United States ex rel Levey v. Stockslager. 129 F.S. 470. 
478; Butt field v. Stranahan. 192 F.S. 470. 497: United States v. 
Babcock. 250 F.S. 328. 331 ; Xishimura Ekiu v. United States. 142 
F.S. 651. 660. 


Appellee* also showed the insubstantiality of appellant's equal 
protection claim against Federal action, citinpr Currin v. Wallace, 
306 F.S. 1. 14: Sunshine Coal Co. v. Adkins. 310 U.S. 3S1. 401; 
Ilelvering v. Lerner Stores Co.. 314 F.S. 463, 46S; Detroit Bank v. 
United States. 317 F.S. 329, 337. 
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therefor. The Board’s order would either approve 
my claim or it would not approve, and in this way 
I would be permitted to obtain review in the 
United States Court of Appeals as provided in 
section 10 (f) of the Act. (Italics supplied.) 9 

The Court below, of course, rejected the contention, 
and appellant presses the point on the instant appeal. 
His brief (p. 4) accuses appellee of having misrepre¬ 
sented his claim below, since “My petition was for 
mandamus against the Board, and not against the 
General Counsel. * * * I did not ask the District Court 
to review the rulings of the General Counsel * * *.” 10 

Obviously, the District Court lacked jurisdiction to 
grant this type of relief. Since, as we have shown and 
as is apparently conceded, appellant had no legal right 
to a complaint, he could not have had a legal right to 
“a final order.’’ Hence, appellant’s case involves no 
“legal rights under this federal Act which are en- 
forcible by courts." General Committee v. M.-K.-T. B. 
Co. y 320 U.S. 323. 337. Had the District Court granted 
the relief sought it would have required the Board to 
review, contrary to Section 3 (d) of the Act, the 
General Counsel’s determination that the evidence did 

0 See also appellant’s statement (R. IP) that “The Petition filed 
by the Plaint iff in this ease is not a petition for review of the 
actions of the General Counsel, but is a petition for mandamus for 
a final order of the Board as required by Seetion 10 (f) of the Act 
for review of the Board’s ruling by the United States Court of 
Appeals.” 

1,1 Appellant's confusion is manifested, however, by his statement 
in his motion for “a new trial” that “the petition did in effect 
challenge the ruling of the General Counsel'’ (R. 35). 
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not support the charge. Cf. Herzog v. Parsons, S6 
App. 1). C. 19S. 1S1 F. 2d 7S1, 7S7-7SS (C.A.D.C.), 
certiorari denied. 340 U.S. S10. Moreover, if the Board 
issued a final order against the employer without com¬ 
plaint or hearing, its action—quite apart from the con¬ 
stitutional considerations militating against it—would 
violate both Section 10 of the Act and the Administra¬ 
tive Procedure Act, 11 as would the action of the Court 
of Appeals in enforcing such order. The granting of 
appellant's claim would “involve the granting of 
judicial remedies which Congress chose not to confer" 
(General Committee v. M.-K.-T. P. Co., supra, at 33S), 
if indeed. Congress could constitutionally confer them 
at all. The short of the matter is that absent a valid 
complaint, “there is no legal basis upon which to predi¬ 
cate [an] order." X.L.P.B. v. Post ex Cotton Mills, 
1S1 F. 2d 919. 922 (C.A. 5): accord. X.L.P.B. v. High¬ 
land Park Mfg. Co., 341 U.S. 322. 325. 

II 

The Complaint Fails to State a Claim Upon Which the Court 
Below Could Have Granted Appellant Relief 

Assuming, arguendo, that the Court below had juris¬ 
diction over the subject matter, it properly dismissed 
the complaint because appellant had failed to state a 
cause of action. 

As has been shown (supra, p. S). any legal right 
which could conceivably have been entitled to vindica¬ 
tion bv the issuance of a final order was not one belong- 
ing to appellant but was that of the public. The 
Supremo Court has recently emphasized (Larson v. 


” Act of -Tunc 11. 1946. c. 324. 60 Stat. 237. 5 U.S.C. 1001 ct scq. 
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Domestic cl'- Foreign Commerce Corp 337 U.S. 6S2, 
693): 

It is a prerequisite to the maintenance of any 
action for specific relief that the plaintiff claim an 
invasion of his legal rights * * *. If he does not he 
has not stated a cause of action. (Italics supplied.) 

Accordingly, since appellant cannot complain of injury 
to his legal rights as distinguished from those of the 
public, his complaint does not state a cause of action. 

Moreover, it is settled law that “Mandamus issues 
to compel an officer to perform a purely ministerial 
duty. It can not be used to compel or control a duty 
In the discharge of which by law he is given discre¬ 
tion.'* TT’orA* v. Fnited States e.r ret. Fires. 267 U.S. 
175. 177. 1 - Therefore, as appellees argued in the Court 
below, no cause of action was stated to compel the 
General Counsel to issue a complaint, even if the dis¬ 
cretion committed to the General Counsel bv the Act 
were revicwable at all. A fortiori, mandamus cannot 
be available to direct the performance of an act pro¬ 
hibited by statute and Constitution. The issuance of 
a final order in the absence of complaint or hearing 
would, as we have seen (supra, pp. 9-10), be such an 
act. The office of mandamus would plainly be sub¬ 
verted were it used to compel an act which is the pre¬ 
cise antithesis of one “purely ministerial.” 


*- „\fonrih United States ex rel. Riverside Oil Co. v. TTHcheocl:, 
100 T’.f?. 310. 32.">: .»*« v. Fisher. 223 T\S. 083: United State* ex 
rcl. Alaska Smokeless C ,,al Co. v. Lane. 2”0 I’.S. ;">40. 5.t0; Wilbur 
v. United States ex rel. Kadrie. 281 T.S. 200. 221-222. 
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CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the order appealed from dismissing the 
complaint herein should be affirmed. 

David P. Fixdlixg. 

Associate General Counsel, 

A. Norm ax Somers, 

Assistant General Counsel, 

Irving M. Hermax, 

Attorney, 

National Labor Relations Board , 
Washington. D. C. 
Attorneys for Appellees. 

May. 1952. 
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APPENDIX 

1. The relevant portions of the National Labor 
Relations Act. as amended (Act of June 23, 1947, c. 
120 (Title I), 61 Stat. 136, 29 U.S.C., Supp. IV, See. 
151 ct Hcq .), are as follows: 

Sec. 3. * * * 

(d) There shall be a General Counsel of the 
Board who shall be appointed by the President, 
by and with the advice and consent of the Senate, 
for a term of four years. The General Counsel 
of the Board shall exercise general supervision 
over all attorneys employed by the Board 
(other than trial examiners and legal assistants 
to Board members) and over the officers and 
employees in the regional offices. He shall have 
final authority, on behalf of the Board, in 
respect of the investigation of charges and 
issuance of complaints under section 10. and in 
respect of the prosecution of such complaints 
before the Board, and shall have such other 
duties as the Board may prescribe or as may be 
provided by law. 

******** 

Sec. 6. The Board shall have authority from 
time to time to make, amend, and rescind, in the 
manner prescribed by the Administrative Pro¬ 
cedure Act, such rules and regulations as may be 
necessary to carry out the provisions of this Act. 
******** 
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See. 10. * * * 

(b) Whenever it is charged that any person 
has engaged in or is engaging in anv such unfair 
labor practice, the Board, or any agent or agency 
designated by the Board for such purposes, shall 
have power to issue and cause to be served 
upon such person a complaint stating the 
charges in that respect, and containing a notice 
of hearing before the Board or a member there¬ 
of. or before a designated agent or agency, at a 
place therein fixed, not less than five days after 
the serving of said complaint: Provided, That 
no complaint shall issue based upon any unfair 
labor practice occurring more than six months 
prior to the filing of the charge with the Board 
and the service of a copy thereof upon the 
person against whom such charge is made, unless 
the person aggrieved thereby was prevented 
from filing such charge by reason of service in 
the armed forces, in which event the six-month 
period shall be computed from the day of his 
discharge. Any such complaint may be amended 
by the member, agent, or agency conducting the 
hearing or the Board in its discretion at anv 
time prior to the issuance of an order based 
thereon. The person so complained of shall have 
the right to file an answer to the original or 
amended complaint and to appear in person or 
otherwise and give testimony at the place and 
time fixed in the complaint. In the discretion 
of the member, agent, or agency conducting the 
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hearing or the Board, any other person may be 
allowed to intervene in the said proceeding and 
to present testimony. Any such proceeding 
shall, so far as practicable, be conducted in 
accordance with the rules of evidence applicable 
in the district courts of the United States under 
the rules of civil procedure for the district 
courts of the United States, adopted by the 
Supreme Court of the United States pursuant 
to the Act of June 19,1934 (U.S.C., title 2S, secs. 
723-B. 723-C). 

(e) The testimony taken by such member, 
agent, or agency or the Board shall be reduced 
to writing and filed with the Board. Thereafter, 
in its discretion, the Board upon notice may take 
further testimony or hear argument. If upon 
the preponderance of the testimony taken the 
Board shall be of the opinion that any person 
named in the complaint has engaged in or is en¬ 
gaging in any such unfair labor practice, then 
the Board shall state its findings of fact and 
shall issue and cause to be served on such person 
an order requiring such person to cease and 
desist from such unfair labor practice, and to 
take such affirmative action including reinstate¬ 
ment of employees with or without back pay, as 
will effectuate the policies of this Act: Provided 
That where an order directs reinstatement of an 
employee, back pay may be required of the em¬ 
ployer or labor organization, as the case may be. 
responsible for the discrimination suffered by 
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him: And provided further, That in determining 
whether a complaint shall issue alleging a viola¬ 
tion of section 8 (a) (1) or section S (a) (2), 
and in deciding such cases, the same regulations 
and rules of decision shall apply irrespective of 
whether or not the labor organization affected 
is affiliated with a labor organization national 
or international in scope. Such order may 
further require such person to make reports 
from time to time showing the extent to which 
it has complied with the order. If upon the pre¬ 
ponderance of the testimony taken the Board 
shall not be of the opinion that the person named 
in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the 
Board shall state its findings of fact and shall 
issue an order dismissing the said complaint. 
No order of the Board shall require the re¬ 
instatement of any individual as an employee 
who has been suspended or discharged, or the 
payment to him of any back pay. if such in¬ 
dividual was suspended or discharged for cause. 
In case the evidence is presented before a 
member of the Board, or before an examiner or 
examiners thereof, such member, or such 
examiner or exeminers. as the case may be. shall 
issue and cause to be served on the parties to the 
proceeding a proposed report, together with a 
recommended order, which shall be filed with the 
Board, and if no exceptions are filed within 
twenty days after service thereof upon such 
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parties, or within such further period as the 
Board mav authorize, such recommended order 
shall become the order of the Board and become 
effective as therein prescribed. 

(d) Until a transcript of the record in a case 
shall have been filed in a court, as hereinafter 
provided, the Board may at any time, upon 
reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it. 

(e) The Board shall have power to petition 
any circuit court of appeals of the United States 
(including the United States Court of Appeals 
for the District of Columbia), or if all the 
circuit courts of appeals to which application 

mav be made are in vacation, anv district court 

* « 

of the United States (including the District 
Court of the United States for the District of 
Columbia), within any circuit or district, 
respectively, wherein the unfair labor practice 
in question occurred or wherein such person 
resides or transacts business, for the enforce¬ 
ment of such order and for appropriate tem¬ 
porary relief or restraining order, and shall 
certify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such order 
was entered and the findings and order of the 
Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the 
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proceeding and of the question determined 

therein, and shall have power to grant such 

temporary relief or restraining order as it deems 

just and proper, and to make and enter upon 

the pleadings, testimony, and proceedings set 

forth in such transcript a decree enforcing, 

modifying, and enforcing as so modified, or 

setting aside in whole or in part the order of the 

Board. No objection that has not been urged 

before the Board, its member, agent, or agency. 

shall be considered bv the court, unless the 

• 

failure or neglect to urge such objection shall be 

excused because of extraordinary circumstances. 

* 

The findings of the Board with respect to ques¬ 
tions of fact if supported by substantial 
evidence on the record considered as a whole 
shall be conclusive. If either party shall apply 
to the court for leave to adduce additional 
evidence and shall show to the satisfaction of 
the court that such additional evidence is 
material and that there were reasonable grounds 
for the failure to adduce such evidence in the 
hearing before the Board, its member, agent, or 
agency, the court may order such additional 
evidence to be taken before the Board, its 
members, agent, or agency, and to be made a 
part of the transcript. The Board may modify 
its findings as to the facts, or make new findings, 
by reason of additional evidence so taken and 
filed, and it shall file such modified or new find¬ 
ings. which findings with respect to questions of 
fact if supported by substantial evidence on the 
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record considered as a whole shall be conclusive, 
and shall file its recommendations, if any, for 
the modification or setting aside of its original 
order. 

(f) Any person aggrieved by a final order of 
the Board granting or denying in whole or in 
part the relief sought may obtain a review of 
such order in any circuit court of appeals of the 
United States in the circuit wherein the unfair 
labor practice in question was alleged to have 
been engaged in or wherein such person resides 
or transacts business, or in the United States 
Court of Appeals for the District of Columbia, 
by filing in such court a written petition pray¬ 
ing that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith 
served upon the Board, and thereupon the 
aggrieved party shall file in the court a tran¬ 
script of the entire record in the proceeding, cer¬ 
tified by the Board, including the pleading and 
testimony upon which the order complained of 
was entered, and the findings and order of the 
Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an applica¬ 
tion by the Board under subsection (e). and 
shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief 
or restraining order as it deems just and proper, 
and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modi¬ 
fied. or setting aside in whole or in part the order 
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of the Board; tlie findings of the Board with 
respect to questions of fact if supported by 
substantial evidence on the record considered as 
a whole shall in like manner be conclusive. 

2. The relevant portions of the Administrative 
Procedure Act (Act of June 11. 1946. c. 324, 60 Stat. 
237. 5 U.S.C. 1001 et scq.) are as follows: 

Sec. 5. In every case of adjudication required 
by statute to be determined on the record after 
opportunity for an agency hearing, except to the 
extent that there is involved (1) any matter sub¬ 
ject to a subsequent trial of the law and the facts 
de novo in any court: (2) the selection or tenure 
of an officer or employee of the United States other 
than examiners appointed pursuant to section 11; 
(3) proceedings in which decisions rest solely on 
inspection, tests, or elections: (4) the conduct of 
military, naval, or foreign affairs functions; (5) 
cases in which an agency is acting as an agent for 
a court: and (6) the certification of employee 
representatives— 

(a) Xottce. —Persons entitled to notice of an 
agency hearing shall be timely informed of (1) 
the time, place, and nature thereof: (2) the legal 
authority and jurisdiction under which the hear¬ 
ing is to he held: and (3) the matters of fact and 
law asserted. In instances in which private per¬ 
sons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues 
controverted in fact or law: and in other instances 


agencies may by rule, require responsive pleading. 
In fixing the times and places for hearings, due 
regard shall be had for the convenience and 
necessity of the parties or their representatives. 

(b) Procedure. —The agency shall afford all in¬ 
terested parties opportunity for (1) the submis¬ 
sion and consideration of facts, arguments, offers 
of settlement, or proposals of adjustment where 
time, the nature of the proceeding, and the public- 
interest permit, and (2) to the extent that the 
parties are unable so to dtermine any controversy 
by consent, hearing, and dec-ison upon notice and 
in conformitv with sections 7 and S. 

******** 

Sec. 7. In hearings which section 4 or 5 requires 
to be conducted pursuant to this section— 

******** 

(c) Evidence. —Except as statutes otherwise 
provide, the proponent of a rule or order shall have 
the burden of proof. Any oral or documentary 
evidence mav be received, but everv agencv shall as 
a matter of policy provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious 
evidence and no sanction shall be imposed or rule 
or order be issued except upon consideration of the 
whole record or such portions thereof as may be 
cited by any party and as supported by and in 
accordance with the reliable, probative, and 
substantial evidence. Every party shall have the 
right to present his case or defense by oral or 
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documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as mav be 
required for a full and true disclosure of the facts. 
In rule making or determining claims for monev 
or benelits or applications for initial licenses any 
agency may. where the interest of any party will 
not bo prejudiced thereby, adopt procedures for 
the submission of all or part of the evidence in 
written form. 

(d) Record. —The transcript of testimony and 
exhibits, together with all papers and requests filed 
in the proceeding, shall constitute the exclusive 
record for decision in accordance with section S 
and. upon payment of lawfully prescribed costs, 
shall be made available to the parties. Where any 
a genev decision rests on official notice of a material 
fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an 
opportunity to show the contrary. 

Sec. S. In cases in which a hearing is required 
to be conducted in conformity with section 7— 

******** 

(b) Submittals and Decision’s. —Prior to each 
recommended, initial, or tentative decision, or 
decision upon agency review of the decision of 
subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the con¬ 
sideration of the officers participating in such 
decisions (1) proposed findings and conclusions, 
or (2j exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative 
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agency decisions, and (3) supporting reasons for 
such exceptions or proposed findings or conclu¬ 
sions. The record shall show the ruling upon each 
such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or 
tentative decisions) shall become a part of the 
record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis there¬ 
for, upon all the material issues of fact, law, or 
discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial 
thereof. 

Sec. 9. (a) lx General. —No sanction shall be 
imposed or substantive rule or order be issued ex¬ 
cept within jurisdiction delegated to the agency 
and as authorized bv law. 


☆ O.S. GOVERNMENT PRINTING OFFICE 1952-203702/p.0 1145 


